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To the surprise of many estate planning 
practitioners, Congress allowed the federal 
estate tax to expire on January 1, 2010, and 
to remain expired for deaths in 2010.  In the 
waning days of the 111th Congress, however, 
Congress enacted and the President signed into 
law the Tax Relief, Unemployment Insurance 
Reauthorization, and Job Creation Act of 2010,  
P.L. 111-312 (the “2010 Tax Act”). For trust 
and estate practitioners, the 2010 Tax Act in-
cluded several pleasant surprises.  

Deaths in 2010
For deaths in 2010, the personal represen-

tative of the decedent’s estate may choose be-
tween the law as it existed on January 1, 2010 
(unlimited federal estate tax exemption and 
modified carry-over income tax basis rules), 
or the law that will apply to deaths in 2011 and 
2012 (a $5 million federal estate tax exemp-
tion and date-of-death income tax basis, i.e., 
the so-called “fresh-start” income tax basis 
that applied to deaths prior to 2010).  

The selection of the income tax basis re-
gime can be important since the property will 
pass to the beneficiaries with that basis for in-
come tax purposes (other than as adjusted for 
events occurring while the property is held by 
the estate). That income tax basis will provide 
the starting point for calculating gain or loss 
for income tax purposes on a sale of the prop-
erty by the estate or the beneficiaries. Under 
the fresh-start regime, qualifying assets in the 
decedent’s gross estate receive a new income 

Estate and Gift Tax Certainty – Are We There Yet?
tax basis equal to the value of the property as 
of the date of the decedent’s death.  

Alternatively, if the personal representa-
tive elects the unlimited federal estate tax 
exemption, the estate is required to apply the 
modified carry-over basis provisions in deter-
mining the new income tax basis of the dece-
dent’s property in the hands of the estate or 
beneficiaries.  The modified carry-over basis 
provisions result in the basis being the lesser 
of (1) the decedent’s basis in the property or 
(2) the fair market value of the property on the 
date of the decedent’s death.  The income tax 
basis determined in this way is then subject 
to a further adjustment if the personal repre-
sentative elects to increase the basis by up to 
$1.3 million (with an additional $3 million 
adjustment for property passing to a surviv-
ing spouse), but only up to the property’s fair 
market value. These elective basis adjust-
ments cannot be made to property described 
in Internal Revenue Code (IRC) section 691 
(income in respect of a decedent), nor to 
property included in the decedent’s estate by  
(a) a general power of appointment possessed 
by the decedent or (b) IRC Section 2044 (cer-
tain property in a marital trust created by a 
predeceasing spouse). Thus, the modified 
carry-over basis provisions are a hybrid be-
tween a straight carry-over basis regime and a 
straight fresh-start basis regime.    

The estate must affirmatively elect to be 
subject to the unlimited exemption (and mod-
ified carry-over basis rules) at the time and in 
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the manner to be announced by the IRS.  If the $5 million 
exemption applies (by making no affirmative election), 
the federal estate tax rate on estates that exceed the ex-
emption is 35%, compared with the 45% rate applicable 
to estates of decedents who died in 2009.  

Deaths in 2011 and 2012
For deaths in 2011 and 2012, the 2010 Tax Act  

(1) reunifies the federal gift and estate tax exemptions at 
$5 million; (2) establishes the tax rate at 35% on amounts 
in excess of the unified exemption;  and (3) restores the 
fresh-start basis rules as they applied to deaths in 2009.  
Any portion of the gift tax exemption used prior to 2011 
“eats into” the $5 million exemption available under the 
2010 Tax Act.  

The 2010 Tax Act also includes a “portability” provi-
sion, which permits the surviving spouse of a decedent 
who dies after 2010 to include the unused exemption of 
his or her deceased spouse on the surviving spouse’s fed-
eral estate tax return.  Only the unused estate tax exemp-
tion of the surviving spouse’s last deceased spouse can be 
used.  In other words, a surviving spouse who remarries 
more than once cannot “bank” the unused exemptions of 
his or her predeceasing spouses.

Beyond 2012
An unfortunate element of the 2010 Tax Act is a De-

cember 31, 2012, sunset date for the changes to the feder-
al estate and gift tax provisions.  Unless further modified 
or extended by Congress, after December 31, 2012, the 
federal estate and gift tax exemption returns to $1 mil-
lion, the tax rate increases to a maximum marginal rate 
of 55%, and the portability of a prior deceased spouse’s 
unused exemption is lost.

With these operating rules in place (at least through 
2012), keep in mind the following general observations 
and recommendations:

● The federal estate tax return due date for de-
cedents who died between January 1, 2010, and  
December 16, 2010 (inclusive), is extended to nine 
months after the effective date of the 2010 Tax Act – 
September 17, 2011.  The federal estate tax return due 
date for decedents who died after December 16, 2010, 
is nine months after the date of death, which is the 
statutory due date under IRC Section 6075(a). 

● The 2010 Tax Act permits a qualified disclaimer
to be made on or before September 17, 2011, for an inter-
est in property passing due to a decedent’s death between 

January 1, 2010, and December 16, 2010 (inclusive). A 
qualified disclaimer is an irrevocable and unqualified re-
fusal by a person to accept an interest in property. The 
disclaimer must meet the requirements of IRC Section 
2518 and can often be a very useful postmortem tool to 
minimize estate taxes. 

● For estates of decedents dying after 2010, porta-
bility of the decedent’s unused exemption is available 
to a surviving spouse only if a federal estate tax return 
was timely filed in the predeceasing spouse’s estate, 
even if no return would otherwise be required. Thus, 
the attorney should explain to a surviving spouse the 
possible benefit of filing an estate tax return when a 
return would not otherwise be required. The attorney 
should then let the surviving spouse decide whether 
the potential benefits of future use of the decedent’s 
remaining exemption outweigh the cost and addition-
al complexity of completing the return. 

● Unless the law is changed, the unused (por-
table) exemption otherwise available to a surviving 
spouse from his or her predeceased spouse expires on  
December 31, 2012.

● The Oregon inheritance tax filing requirements are 
not affected by the 2010 Tax Act. An Oregon inheritance 
tax return is due for Oregon resident decedents with as-
sets exceeding $1 million in value as of the date of death.   
Oregon’s inheritance tax marginal rates on estates exceed-

A Guide to Setting Up and Using 
Your Lawyer Trust Account 

The 2011 version of A Guide to Setting Up and Using 
Your Lawyer Trust Account is now available online at 
the PLF Web site (www.osbplf.org). Select Books from 
the PLF under Loss Prevention. Updates in the 2011 
revision include: 

● Changes to the disposition of unclaimed funds 
(effective in 2010) 

● Extension of unlimited FDIC insurance 

● Revisions to the Oregon Rules of Professional 
Conduct concerning flat-fee agreements 

The PDF version of this publication is free and 
may be downloaded by anyone with access to the 
PLF Web site. The print version of this publication 
is free to all lawyers in private practice whose 
principal offices are in Oregon. For a print copy, call  
Julie Weber at 503-639-6911 or 1-800-452-1639.

www.osbplf.org
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Silver Jubilee  
ABA Techshow 2011
On April 11-13, 2011, the ABA will 
sponsor its annual legal technology 
conference and expo. The ABA 
Techshow includes over 60 educational and training 
sessions in 15 different tracks and a two-day expo 
of more than 100 technology companies. For more 
information, go to www.abanet.org/techshow. 

Register using the PLF’s program promoter code 
EP1109 and receive a $150 discount. Register before 
February 25, 2011, and save another $200 with the 
“early bird” discount. Multiple attendees from the 
same firm may qualify for even deeper discounts 
using a “SuperPass.”

Domestic Relations Motion 
Practice: Early Detection

All dissolution of marriage and separation proceed-
ings begin with a petition, summons, certificate of resi-
dency, confidential information form (UTCR 2.130), and 
vital statistics form. There are only a few court-mandat-
ed forms. The Oregon Revised Statutes and Chapter 8 of 
the Uniform Trial Court Rules set out the rules. (There 
are several excellent resources for forms, including the  
Oregon Judicial Department Family Law Web site 
(http://tinyurl.com/OJDFamilyLaw)and the Oregon 
State Bar Family Law publication. Courthouse clerks 
prepare packets of forms for unrepresented parties, but 
they are also useful for attorneys.)

Before filing these documents with the court, it is best 
to take the time to consider the important preliminary is-
sues discussed in this article. Your initial assessment of 
your client, the case, and possibly opposing counsel will 
provide the basis for determining what motions may be 
required at the time of filing. Failure to file the appropriate 
motions in a timely manner (often at the outset of the case) 
can result in serious detriment to your client’s interests. 
The issues to be analyzed at the outset of the case usually 
fall within the following categories.

Automatic Restraining Orders
The 2003 Oregon Legislature created what appears 

to be an automatic mutual restraining order prohibiting 
both parties from disposing of, hiding, or selling real or 
personal property. 

Continued on page 4

ing $1 million in value range from 6% on smaller estates to 
16% on larger estates, and Oregon applies the fresh-start  
income tax basis rules.  

● In view of the potentially unlimited federal estate 
tax exemption applicable for 2010 deaths and the large 
exemption available for deaths after 2010, attorneys 
should carefully review estate plans of existing clients for 
dispositive provisions defined in terms of the “maximum 
amount that can pass free of federal estate tax” or similar 
language.  For example, many plans have been drafted to 
leave to a testamentary trust (often called a “credit-shelter 
trust” or sometimes a “family trust”) the maximum amount 
that can pass free of federal estate tax on the first death.  
This plan, which may have been appropriate for a couple 
when the federal estate tax exemption was $600,000, may 
not make as much sense with a $5 million exemption.  

● In advising fiduciaries, attorneys should be mindful
 of potential conflicts of interest concerning different  
classes of beneficiaries. For example, assume that 
Spouse #1  died several years ago, and, under the will of  
Spouse #1, assets are set aside in a “marital trust” for  
the lifetime benefit of Spouse #2, with the remainder 
going to the children of Spouse #1 on the death of 
Spouse #2. When Spouse #2 dies in 2010, choosing to 
submit the estate of Spouse #2 to estate tax to obtain a 
fresh-start income tax basis may not seem like a good 
decision to the beneficiaries of the marital trust estab-
lished on the death of Spouse #1. In most such cases, the 
marital trust assets are responsible for the incremental 
estate taxes owing because of the inclusion of those as-
sets in the estate of Spouse #2. On the other hand, if the 
estate elects to be in the regime with modified carry-
over basis and no estate tax, the marital trust assets will 
not be allowed a basis adjustment because the trust is  
IRC Section 2044 property. 

● Remember that the starting point for the modified 
carry-over basis regime is the fair market value of the 
property, if that is less than the income tax basis the dece-
dent had in the property.  Thus, an income tax basis step-
down is a real possibility under either regime, especially 
in a climate in which stock or real estate values are de-
pressed at the time of the decedent’s death.  

Estate and tax planning for defined or specific segments 
of time seems to be the “new normal” for tax practitioners.  

Steven A. nicholeS

Duffy KeKel llP

Special acknowledgment and thanks to Donna M. Muehleck 
and Kornelia A. Dormire, both of Duffy Kekel LLP, for their 
assistance with this article.  

www.abanet.org/techshow
http://tinyurl.com/OJDFamilyLaw
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Practice Tip: In addition to serving the notice with 
your summons, obtain an ex parte order adopting the lan-
guage of the statutory restraining order so that there is 
actually a court order binding the parties. 

Certain exceptions in the restraining order permit sale 
or access of accounts for personal necessities, business 
necessities, and attorney fees. Read this document care-
fully, because it is not as restrictive as some lawyers may 
think. A more detailed or expansive order might be appro-
priate to your case; consider filing a motion and schedul-
ing a hearing for such an order.

Temporary Protective Order 
of Restraint (“Status Quo Order”)

Determine whether one parent might attempt to re-
locate the children without notice to the other parent. 
If so, obtain a status quo order, which prohibits either 
party from removing the children from the state, inter-
fering with the present placement of the children, hiding 
or secreting the children from the other parent, inter-
fering with the parent’s usual contact, or changing the  
child’s place of residence. ORS 107.097. (The court 
may also issue a status quo order in a modification case 
[see ORS 107.138]; however, that cannot be obtained ex 
parte, and the rules are different.) If the children might 
be in “immediate danger,” a temporary custody order 
may be appropriate.

Practice Tip: ORS 107.097 is very specific and must 
be observed precisely. It requires information about 
where the children have lived for the past 90 days, a 
description of the children’s schedule, and notice for a 
hearing to contest the order. You must carefully and accu-
rately report this information to the court. You must also 
provide the information required under ORS 109.767 (the 
Uniform Child Custody Jurisdiction and Enforcement Act 
[UCCJEA]). Read these statutes carefully before filing a 
status quo order. Also, do not automatically obtain such 
an order if your client has moved within 90 days.

Be sure that you provide notice before going to ex 
parte, and, when required, have your client available. 
Given the exceptional circumstances necessary to justify 
an emergency custody order, try to get more than one sup-
porting affidavit of the circumstances.

Temporary Orders and Limited  
Judgments (ORS 107.095)

The relief under this statute is broad, allowing tem-
porary orders regarding the family home, temporary 
custody, a parenting plan, child and spousal support, 
payment of debts, and payment of suit money to pros-
ecute the divorce.

Practice Tip: The Court of Appeals has issued an 
unpublished letter opinion stating that financial matters 
are to be addressed in a limited judgment and that all 
other matters are to be addressed in a temporary order. 
Some counties will not sign an order/judgment unless 
they are separated.

A thorough examination of these issues at the begin-
ning of the case will assist you in determining whether 
the case may need extensive judicial involvement and 
assessing the attendant expense. These factors, in turn, 
will help you decide whether you want to undertake 
representation. Consider the following:

1. Is the “have-not” spouse likely to be financially 
cut off entirely by the other party, without funds to pay 
basic expenses? If so, an immediate motion for tempo-
rary relief from the court may be needed.

2. Is the “custodial” parent likely to cut off the 
other parent, allowing little or no parenting time? If so, 
an immediate motion seeking the establishment of a 
parenting plan may be needed. Alternatively, if your cli-
ent is still living with his or her spouse, get a stipulated 
limited judgment signed before your client leaves the 
home. This keeps leverage for your client and avoids 
fees.

Practice Tip: The right to child and spousal sup-
port and the right to have contact and parenting time 
with the children are absolutely critical issues. Failure 
to address these issues at the beginning of the case can 
be extremely problematic. In certain counties, it takes 
weeks (sometimes months) simply to get on the motion 
docket. Therefore, it is imperative that you file the mo-
tions early if temporary relief is needed. 

Family Law Resources
For family law resources from the PLF, go to 
www.osbplf.org, select Practice Aids under Loss 
Prevention, then select Domestic Relations. If you 
do not have Internet access and would like a list of 
these practice aids, call Julie Weber at 503-639-6911 
or 800-452-1639. 

www.osbplf.org
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Guard against delay based on what may be overly op-
timistic assurances of the client that the other party will 
soon begin to “behave” and that “things will calm down.” 
If cooperation is not forthcoming after reasonable efforts, 
file your motions and negotiate after the filing. The mere 
filing of the motion can have significant impact when the 
other party realizes that he or she will be explaining to a 
judge why the children have been unsupported or with-
held from the other parent.

Practice Tip: Remember that filing a motion seeking 
payment of temporary child or spousal support requires the 
filing of a Uniform Support Declaration (USD) with the 
accompanying documentation (wage stubs, daycare state-
ments, tax returns, etc.). The responding USD is not due until  
14 days before the hearing. You will also need to file an 
updated USD with the court in the final trial on the merits. 

An understanding of the Uniform Child Support 
Guidelines is also essential, both in motion and trial 
practice, because the guidelines will control the award  
of child support under Oregon law. Any deviation from 
the guidelines must usually be supported by one of the 
specified limited deviation factors, and you must be pre-
pared to plead and present your client’s case for deviation 
clearly and cogently. The current guidelines, the FAQ, 
and the child support calculator are available online at 
www.dcs.state.or.us/calculator/effective.

3. Does the client have sufficient funds to pay his or 
her legal fees or to retain necessary experts (real-property 
appraisers, business appraisers, actuaries to value pension 
plans, and personal-property appraisers)? If not, a motion 
under ORS 107.095 for attorney fees and suit money may 
be necessary to prepare or defend the case.

Practice Tip: Far too many lawyers wait this one 
out, hoping that family members will come to the cli-
ent’s assistance or that the other side will cooper-
ate. If you represent the “have-not” spouse and can 
foresee that the client needs funds for both attor-
ney fees and expert valuations, and the “have” party 
will not cooperate, file your motion early. Failure 
to do so will leave you in the unenviable position of  
(1) having to withdraw for lack of payment of fees 
(which the court may or may not allow, depending on 
the age of the case); (2) staying on the case and pre-
paring for trial without funds for needed experts; or (3) 
staying on the case and funding the experts and attorney 
fees yourself, with slim hope of payment at the conclu-
sion of the case.

4. Always check the practice of the county in 
which you are filing your action to determine where 
and how things are done.

Family Abuse Prevention Act  
(“FAPA” Order Under ORS 107.700)
The FAPA order may be the most necessary and the 

most abused statute in family law. When used appropri-
ately, it can be the best (and possibly only) protection for 
your client. When abused, it can result in inappropriate 
awards of temporary custody and monetary payments, as 
well as damage to reputation and significant deprivation 
of rights. 

Make an early (and hopefully accurate) assessment 
of prior abuse in the marital home and the potential for 
future abuse. Advise each client, after initial screening, 
about the procedures for obtaining a FAPA order and the 
repercussions of the application. If your client is likely to 
be accused of abuse, immediately caution the client about 
the devastating effects of a FAPA order and how to try to 
avoid having one entered or upheld.

Practice Tip: The issues involving FAPA orders are 
complex, and Oregon law overlaps with federal law in 
certain areas. For example, under federal law, contest-
ing a domestic abuse restraining order can result in the 
loss of use of a firearm, to the dismay of hunters, se-
curity guards, police officers, and others who routinely 
use firearms. The revised Oregon statute also allows 
entry of a special “emergency monetary assistance” 
order. In addition, entry of a FAPA order gives rise to 
a legal presumption that “it is not in the best interests 
and welfare of the child to award sole or joint custody 
of the child to the parent who has committed the abuse.” 
See ORS 107.137(2). These points are particularly im-
portant, since FAPA orders can be entered ex parte with a 
subsequent right to a hearing only if requested. Thus, the 
former practice of simply allowing the order to continue 
without contest now requires much closer scrutiny. 

Finally, the Court of Appeals has issued a number of 
rulings making it clear that to issue and affirm a FAPA or-
der: (1) the petitioner must have been the victim of abuse;  
(2) the abuse must have been committed by the respon-
dent within 180 days preceding the filing of the petition; 
(3) there must be imminent danger of further abuse to the 
petitioner; and (4) the respondent represents a credible 
threat to the physical safety of the petitioner. A genuine 
fear is not enough.

Gilbert b. feiblemAn

 feiblemAn & cASe

www.dcs.state.or.us/calculator/effective
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3. Effective April 1, 2011, any Chapter 13 debtor 
requesting installment payments must tender $125 
with the filing of the petition.

4. When preparing reaffirmation agreements, the 
court urges practitioners to use the automated program on  
the New Jersey Bankruptcy Court Web site called Reaf-
firmation Agreement Package (www.njb.uscourts.gov), 
also available on the Oregon Bankruptcy Court’s Web site  
(www.orb.uscourts.gov) via a link under Information 
for Creditors. The court will return or strike reaffirma-
tion agreements filed without the proper disclosures.

5. Tips for filing missing or deficient documents 
correctly:

a. Use the Missing Documents Filed event to file 
most documents. The exceptions are Official 
Forms B22A, B22B, and B22C, the Chapter 
13 Plan, and conversion documents, which are 
filed using separate events.

b. Check the correct boxes to designate what you 
are filing.

c. Include both pages of the Summary of Sched-
ules if the debtor is an individual.

d. Include the Declaration to Debtor’s Schedules 
when filing any schedule.

e. Use current versions of the forms.

f. Do not scan the forms. Use fillable PDFs.

g. Include signatures in the “/s/ Name” format in 
all required places.

h. Verify that you are attaching the correct PDF.

Thanks to Deborah S. Guyol and Marianne C. Young,  
Deputy Clerk of the U.S. Bankruptcy Court for the District 
of Oregon, for their assistance with this information.

Bankruptcy Court  
Policy Changes

The U.S. Bankruptcy Court for the District of Oregon 
has adopted the following policy changes: 

1. The court will begin promptly dismissing cases in 
which documents have not been filed within 14 days of 
the filing of the petition as required under FRBP 1007(c).

2. Local form Exhibit C-1 is no longer required. If 
the applicable box is checked on page 2 of the petition 
indicating that the debtor owns or possesses property 
posing a threat of imminent and identifiable harm to 
public health or safety, Official form Exhibit C must be 
filed with the petition. Notify the trustee of any prop-
erty requiring the trustee’s immediate attention.

 
Upcoming CLE Opportunities

This spring the Professional Liability Fund and the 
Oregon Attorney Assistance Program will present 
the following programs. To register, visit the PLF 
(www.osbplf.org) or OAAP (www.oaap.org) Web sites.

March 3 –  “Tips, Sites, and Gadgets,” Clackamas (PLF)

March 4 –  “Tips, Sites, and Gadgets,”  Gresham (PLF)

March 10 – “Tips, Sites, and Gadgets,”  Hillsboro (PLF)

March 11 – “Tips, Sites, and Gadgets,”  Wilsonville (PLF)

March 16 –  “Tips, Sites, and Gadgets,”  Salem (PLF)

April 7 – “Stress Hardiness for Lawyers and Judges,”  
Portland (OAAP)

April 7 – “Preventing Compassion Fatigue: What Every 
Lawyer and Judge Needs to Know,”  Portland (OAAP)

April 8-9 – Women’s Wellness Retreat, “Creating 
Connections,” Silverton (OAAP/OWLS)

May 12 – “Trust Accounting: Your Financial and 
Ethical Responsibilities,” OSB Center (PLF)

May 20 – “Stress Hardiness for Lawyers and Judges,”  
Eugene (OAAP)

May 20 – “Preventing Compassion Fatigue: What Every 
Lawyer and Judge Needs to Know,”  Eugene (OAAP)

www.njb.uscourts.gov
www.orb.uscourts.gov
www.osbplf.org
www.oaap.org
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The OSB Board of Governors has made the BarBooksTM online library a member 
benefit, available to all active members as part of your regular membership fees.  
If you haven’t tried BarBooks yet, go to the Member Login page at www.osbar.org to 
see what we have to offer. 

BarBooksTM is a great way to begin your research for any case. Each book presents a 
practice area from the Oregon perspective. In each book, you’ll find an explanation of 
Oregon cases, statutes, court rules, administrative rules, and practice tips. You’ll also 
discover time-saving forms and jury instructions from our expert authors, which you 
can download in multiple formats. You can explore, search, or download entire books 
to find just what you need. The BarBooksTM library includes:

•	43	books,	ranging	from	A	(Administering	Oregon	Estates)	to	 
W	(Workers’	Compensation)

•	All	Oregon	Formal	Ethics	Opinions	and	the	Disciplinary	Board	Reporter	 
(1998	–	2009)

•	Oregon	Legislation	Highlights	editions	published	by	the	OSB	Public	 
Affairs	Department

•	Coming	soon	–	four	Professional	Liability	Fund	handbooks,	including	the	 
Oregon	Statutory	Time	Limitations	Handbook.	

Still prefer paper books? OSB Legal Publications will continue to print newly released  
publications on a pre-order basis. Notice of upcoming titles available for pre-order will be  
given online, via e-mail and through the OSB Bulletin magazine.

BarBooksTM

An online library of top-rated legal resources 
written by and for Oregon lawyers. 
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Managing Your E-Mail  
More Effectively

E-mail can be a huge time-saver, helping us to com-
municate instantaneously without picking up a phone. 
We can exchange short messages or long ones, avoid 
trading voicemail messages, and generally accomplish 
more in less time than ever before.

However, e-mail can also be just the opposite – 
drawing us in as we obsessively check and recheck our  
growing inbox until the wee hours of the morning. The 
trick to making e-mail productive is to keep it in check, 
balancing the needs of your business and clients with the 
need to get work done. 

Here are six quick tips to keep e-mail as a tool that 
serves rather than enslaves you:

1. Stop Checking E-Mail. That’s right – stop check-
ing it. That is, stop checking it all the time. Rather than 
keeping your e-mail program up on your screen at all 
times, plan to open it only at set intervals. For exam-
ple, you could designate “E-mail Time” at 11:00 a.m.,  
1:00 p.m., and 4:00 p.m. This will force you to con-
centrate on other matters, rather than using e-mail 
as a way to avoid work.  It is not necessary to check  
e-mail constantly throughout the day, and doing so will 
regularly interrupt more important tasks. Ideally, check 
e-mail only a couple of times a day, and try to get the 
number of e-mails in your inbox down to zero. This will 
allow you to attend to your priority tasks without con-
stant interruption.

2. Don’t Check E-Mail First Thing in the Morn-
ing. Resist the urge to fire up your e-mail program first 
thing in the morning. When you check your e-mail at 
the beginning of your day, you get sucked into respond-
ing and dealing with new items before your real dead-
lines and to-do list.

3. Filter, Filter, Filter. Using the filters in your e-
mail program enables you to handle each item more ef-
ficiently. Put your listserv e-mails in one folder, court 
notices in another, and client e-mails in yet a separate 
folder or set of folders. Being organized makes you 
more productive.

4. Respond When You Read. When you read an e-
mail, answer it immediately, if possible. If you don’t, 
it will get pushed down the list of important things to 

handle. Once e-mails are marked as “read” in your in-
box, they get mixed with all the others, and you may for-
get to address them later. In addition, this process will 
ultimately take up less time because you won’t need to 
read each e-mail a second time to remember what you 
need to say in reply.

5. Keep It Short and Sweet. Just because you can 
type a long-winded response does not mean you should. If 
you need more than five lines to reply, pick up the phone. 
It will take less time to leave a voice-mail message.

6. Have Multiple Accounts. If you have only one 
e-mail address, personal and business matters get 
lumped together, creating havoc and disorganization. 
By maintaining multiple addresses, personal things 
stay personal and business remains business. Many free  
e-mail services are available, and you can host your own 
server and individual domain e-mail.

  Dee crocKer

  Plf PrActice mAnAGement ADviSor

Additional Resources
For more resources from the PLF to help 
you manage e-mail, visit the PLF Web site 
(www.osbplf.org), select Practice Aids under 
Loss Prevention, then select the Technology  
and Client Communications categories. If you  
do not have Internet access and would like a 
list of these practice aids, call Julie Weber at  
503-639-6911 or 1-800-452-1639.

2011 PLF Coverage Changes

The following sections of the PLF primary 
and excess coverage plans were amended 
for the 2011 plan year: Section III.3 (scope 
of “Beneficiary”); Section IV.2 (discretionary 
expenses);  Section V. Exclusion 11 (claims by 
family members); and Section V. Exclusion 16 
(computer data loss). Information regarding 
these changes can be found on the PLF Web site 
at www.osbplf.org. Select Coverage Plan under 
Primary Coverage on the home page. If you have 
questions about coverage, call Jeff Crawford at 
503-639-6911 or 1-800-452-1639.

www.osbplf.org
www.osbplf.org
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March 2011 In SIght

Abbott & Munns LLC
Alleman Hall McCoy Russell & 

Tuttle LLP
Mark A. Anderson 
Anonymous
George K. Bryce
Chase & Weil, LLP
Thomas E. Cooney
Cosgrave Vergeer Kester LLP
John H. Durkheimer
Gevurtz, Menashe, Larson & 

Howe, PC
Gleaves Swearingen Potter & 

Scott LLP
S. Ward Greene
Holland & Knight LLP
Scott Hookland LLP
Tom Hoyt
Jaqua & Wheatley LLC
Kennedy Watts Arellano & Ricks 

LLP
Anton C. Kirchhof
Law Office of Todd Struble
McEwen Gisvold LLP
Walter W. McMonies Jr.
Robert Moore
Morning 12-Step Group

Lynn M. Myrick
Robert J. Neuberger
Thomas C. Peachey, PC
Perkins Coie LLP
Kathryn M. Pratt
James G. Rice
Elden & Marjorie Rosenthal
Stoel Rives
Thede Culpepper Moore Munro 

& Silliman
Cynthia Thompson
Thomas & Andrea Tongue
Vangelisti Kocher LLP
Yazbeck, Cloran & Bowser, PC
Yturri Rose LLP
Zarosinski Law Group
Ira Zarov and Darcy Norville

In Memory of Michael Sweeney
Anonymous 
Astoria Pointe Treatment Center
Barran Liebman LLP 
Dady Kathleen Blake
Bondurant Family
Brown Roseta Long McConville & 

Kilcullen
Wallace P. Carson, Jr. and Gloria Carson
John P. Corderman
Meloney C. Crawford

In Memory of Deborah Dealy-Browning
Joan Browning
James & Joan O. Browning
Jeanette M. Launer
Dawn Patrol
Rosemary & William Ramsey
Dean & Virginia Shacklett
Robert & Cindy Thomson

Cooney & Crew LLP
Barbara S. Fishleder
Shari Gregory
Michael Henderson
Mike Long
Kirstin Lurtz
Robert and Laurie Lusk
Stephen R. and Juanita E. Moore
PLF Defense Panel Golfers
Douglas S. Querin
Patrick Reily

OLAF
Donations that make a difference.

PO Box 231600 • Tigard, Oregon 97281-1600 • 503-684-7425

	 					

The Oregon Lawyer Assistance Foundation (OLAF) is a 501(c)(3) nonprofit agency that provides financial need-based 
grants to Oregon lawyers to defray the expense of treatment for alcoholism, chemical dependency, mental health is-
sues, or other impairment. OLAF assists lawyers who access the Oregon Attorney Assistance Program (OAAP) and who 
are unable to pay for needed treatment. (Treatment is outside the scope of services offered by the OAAP. ) Lawyers 
who need OLAF’s financial assistance can apply for a loan or grant through the Oregon Attorney Assistance Program. 

Your donations to OLAF make a difference in the lives of Oregon lawyers who are suffering with an illness they cannot 
afford to treat. Contributions are tax deductible. For more information about OLAF, or to make a donation, contact 
Barbara Fishleder at 503-684-7425 or at barbaraf@oaap.org.

Helping lawyers in need receive addiction and mental health treatment
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FLAT-FEE AGREEMENTS – CHANGES TO ORPC: The Oregon Supreme Court approved amendments to 
Oregon Rules of Professional Conduct (ORPC) 1.5 and 1.15-1 regarding “earned on receipt” attorney fees. The 
changes explicitly require a written fee agreement informing the client that (1) the funds will not be deposited into 
the lawyer trust account; and (2) the client may discharge the lawyer at any time and, in that event, the lawyer 
may be required to refund all or part of the fee if the services for which the fee was paid have not been completed. 

Practice Tip: Have a written agreement signed by your client that properly explains this type of fee arrange-
ment, and use the actual language of the rule in your agreement. Deposit fees that are designated “earned on 
receipt” into your general account, not into your lawyer trust account. You can find the amendments to the 
ORPC at www.publications.ojd.state.or.us/RULE180.pdf.

AMENDMENTS TO FRCP: Effective December 1, 2010, amendments to the Federal Rules of Civil Procedure 
(FRCP) include significant changes to Rule 26 (discovery) and Rule 56 (summary judgment). Under amended 
Rule 26, draft reports of experts are now generally protected by the work-product doctrine, as well as certain 
attorney-expert communications. Also, new disclosure obligations apply to experts who were previously exempt 
from reporting requirements. You can view the current rules at  http://tinyurl.com/Dec2010FRCP.

ATTORNEY REGULATION – MARS EXEMPTION: The Federal Trade Commission’s (FTC) final Mortgage 
Assistance Relief Services (MARS) Rule, issued November 2010, exempts from regulation the vast majority of 
practicing lawyers who help consumer clients renegotiate their mortgages or avoid foreclosure. According to the 
FTC, attorneys are generally exempt from the rule if they are (1) engaged in the practice of law; (2) licensed in 
the state where the consumer or dwelling is located; and (3) complying with state laws and regulations governing 
attorney conduct related to the rule. To be exempt from the rule’s ban on advance, hourly, and non-contingent fees, 
attorneys must also place any fees they collect in a client trust account and abide by state laws and regulations cov-
ering such accounts. See the FTC’s discussion of the attorney exemption at www.ftc.gov/opa/2010/11/mars.shtm.

ATTORNEY REGULATION – RED FLAGS RULE EXEMPTION: The Red Flag Program Clarifica-
tion Act of 2010 effectively exempts all practicing lawyers from the Federal Trade Commission’s Red 
Flags Rule under the Fair and Accurate Credit Transactions Act of 2003 (FACTA) that requires creditors 
to develop programs identifying, detecting, and responding to the warning signs of identity theft. Oregon 
lawyers must still comply with the Oregon Consumer Identity Theft Protection Act of 2007. (See “Protect 
Client Information from Identity Theft,” by Kimi Nam, In Brief, December 2008.) See the full text and 
summary of the act at http://tinyurl.com/RedFlagProgramClarificationAct.

CHANGES IN TAX FILING: The IRS has announced that taxpayers will have until April 18, 2011, to file 
their 2010 tax returns and pay any tax due because of a District of Columbia holiday that falls on April 15. 
Taxpayers requesting an extension will have until October 17, 2011, to file their 2010 tax returns. Beginning 
February 14, 2011, the IRS will start processing both paper and e-filed returns impacted by the recent tax law 
changes (i.e., taxpayers claiming itemized deductions on Schedule A, the higher education tuition and fees 
deduction, and the educator expense deduction).

The IRS now requires all taxpayers who file their returns electronically to use electronic signatures. If filing a joint 
return, each taxpayer must create and use his or her own PIN to sign the return. Also, this is the first year that tax 
professionals preparing returns for a fee must have a Preparer Tax Identification Number (PTIN). Tax return pre-
parers should register immediately using the new PTIN sign-up system at www.irs.gov.

CONSUMER LAW: The Veterans’ Benefits Act of 2010 (the 2010 Act) amends the Servicemembers Civil Relief 
Act (SCRA) to prohibit lessors from charging early termination fees in residential, business, agricultural, or mo-
tor vehicle leases entered into by servicemembers who subsequently enter service or are deployed. The 2010 Act 

Continued on next page

www.publications.ojd.state.or.us/RULE180.pdf
http://tinyurl.com/Dec2010FRCP
www.ftc.gov/opa/2010/11/mars.shtm
http://tinyurl.com/RedFlagProgramClarificationAct
www.irs.gov


February 2011 www.osbplf.org – Page 11

Tips, Traps, and Resources

provides a private right of action to persons aggrieved by a violation of SCRA, allowing any 
appropriate relief, without limiting other available state or federal remedies. The 2010 Act also 
provides misdemeanor penalties against persons who knowingly take certain actions (evictions, 
foreclosures, seizures of property, etc.) in violation of the rights provided by SCRA. To see the 
summary and full text of the 2010 Act, go to http://tinyurl.com/VeteransBenefits2010Act.

ESTATE PLANNING: For articles discussing estate planning and inheritance tax issues, see 
“Capacity Issues in Representing Clients,” by Mark M. Williams, and “The Oregon Inheritance 
Tax and Its Fractional Formula,” by Philip N. Jones, originally published in the April 2010
issue of the OSB Estate Planning and Administration Section Newsletter. Reminder: Effec-
tive for deaths after January 1, 2011, Oregon has a new elective share law. See “Planning for 
the Elective Share,” by William D. Brewer, originally published in the October 2009 issue of 
the OSB Estate Planning and Administration Section Newsletter. To access these articles, go to 
www.osbplf.org and select In Brief. 

Thanks to Dee Crocker, Sheila Blackford, and Beverly Michaelis, PLF Practice  
Management Advisors, for their assistance with these tips.

Cases of Note

INSURANCE LAW:  In Bonds v. Farmers Ins. Co. (October 14, 2010), the Oregon 
Supreme Court held that to “formally institute arbitration” and thus satisfy the timelines in  
ORS 742.504(12)(a)(B) and maintain a claim for underinsured motorist (UIM) benefits, 
an insured or an insurer must expressly communicate to the other party that the initiating 
party is beginning the process of arbitrating a dispute. In this case, two letters from the de-
fendant to the plaintiff did not meet that standard, so the plaintiff’s claim was time-barred. 
(www.publications.ojd.state.or.us/S057422.htm) 

BANKRUPTCY LAW: In the case of In re Gebhart (September 14, 2010), the Ninth Circuit Court 
of Appeals held that the estate is entitled to any post-petition increase in the fair market value of a 
debtor’s home and that a bankruptcy trustee may force a sale of the home to recover excess equity. 
(www.ca9.uscourts.gov/datastore/opinions/2010/09/14/07-16769.pdf) 

DOMESTIC RELATIONS: In the case of In re Reeves and Elliott (September 1, 2010), the Oregon 
Court of Appeals held that ORS 107.108 did not forbid payment of child support beyond age 21 and 
that the parties’ agreement to payment of child support until age 23 was enforceable under ORS 
107.104. (www.publications.ojd.state.or.us/A137724.htm)

DEBTOR-CREDITOR: In the unpublished opinion of In re Allman (August 14, 2010), the U.S. 
Bankruptcy Court for the District of Oregon discussed whether Mortgage Electronic Registra-
tion Systems, Inc. (MERS), was a beneficiary of the trust deed that had to be given notice of the 
intention to record the release of the trust deed under ORS 86.720(3). The court concluded that 
MERS was merely a nominee for the lender and not a beneficiary as defined in ORS 86.705(1). 
(http://www.orb.uscourts.gov/Judges/file_attachment/400402080910143315.pdf) 

JUDGMENTS/LAND USE: In State ex rel English v. Multnomah County (June 17, 2010), the 
Oregon Supreme Court held that a final, unconditional judgment, including a money award, cannot 
be collaterally attacked as erroneous. Defenses that could have been raised in the trial court proceed-
ing regarding the underlying claim are precluded. A final judgment pursuant to Measure 37 is not 
voided by Measure 49. (www.publications.ojd.state.or.us/S057387.htm) 
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